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HOME(FUL) FOUNDATION
NOTICE OF CHARITABLE HOUSING AGREEMENT
AND
 ENDOWMENT CONTRIBUTION REQUESTED ON CONVEYANCE 

[COMMUNITY NAME]
LOTS ________ **[UNITS ____ TO ____]**, TRACT NO. ________
HOME(FUL) FOUNDATION

NOTICE OF CHARITABLE HOUSING AGREEMENT
AND
 ENDOWMENT CONTRIBUTION REQUESTED ON CONVEYANCE
[COMMUNITY NAME]
LOTS ________ **[UNITS ____ TO ____]**, TRACT NO. ________
This Notice of Charitable Housing Agreement and Endowment Contribution Requested on Conveyance (the “Agreement”) is made between HOME(FUL) FOUNDATION, a California nonprofit public benefit corporation (“Foundation”), and ________________________, a _______________________________ (“Builder”).  The capitalized terms used in the Recitals are defined in Section 1.

RECITALS

A. The Builder owns the Property, and the Property is located in **[____________________]**, California.  The Builder intends to develop the Property as a residential community known as **[“(insert marketing name)”]** containing **[(insert # of Lots or Condominiums)]** single-family residences **[attached Condominiums]**.  **[“(insert Marketing name).”]**
B. The Foundation is a nonprofit, tax-exempt organization formed under Section 501(c)(3) of the Internal Revenue Code, and it was organized to raise money for other nonprofit organizations, which are also qualified as tax exempt under Section 501(c)(3) of the Internal Revenue Code.  Such recipients must provide decent housing for those who are inadequately sheltered, either on a group basis for those who are temporarily homeless, or on an individual basis through rental or ownership housing.

C. California has a serious shortage of temporary shelters for the homeless and housing for low and moderate income persons.  The California Legislature has adopted by statute the national goal established by Congress of providing a decent home and a suitable living environment for every American family (California Health & Safety Code Section 50002).  The Legislature has further identified the difficulty of private enterprise and investors in providing decent, safe and sanitary emergency housing for persons who are homeless (California Health & Safety Code Section 50004). 

D. California Civil Code Sections 4110(b) and 4575 embrace these public policy considerations by specifically recognizing one method of resolving the State of California’s need to provide decent, safe and sanitary housing for disadvantaged persons.  The Civil Code creates the legal framework for an entity, such as the Foundation, to raise moneys and contribute to other nonprofit organizations that provide housing or housing assistance, through Endowment Contributions donated in connection with the transfer of real property.
E. The services and activities that the Foundation provide directly or indirectly benefit real property on which housing is built in the State of California satisfying the criteria in Paragraph B of these Recitals, including all of the Lots **[Condominiums]** now existing or hereafter created in the Property, thus enhancing their enjoyment and value.  The services and activities of nonprofit organizations funded by the Foundation are intended to (i) reduce homelessness and the urgent need for adequate housing for low income persons in regions throughout California and in the region in which the Property is located, and (ii) enhance the safety, health and welfare of all residents of these benefited regions by expanding the opportunities for decent, safe and sanitary housing.  There is a dire need for affordable housing and temporary shelters for the homeless in California, and public policy is strongly in favor of developing ways to provide such housing and shelters.  The Foundation expects to receive the funds it needs to operate from a variety of sources, including contributions from various donors.  The Builder and the Foundation agree that much of the funding the Foundation requires will be provided by donations of Endowment Contributions to the Foundation by way of Conveyances of Lots **[Condominiums]** in the Property.
F. The donation of the Endowment Contribution by each Owner contemplated under this Agreement is of a voluntary nature.  The Foundation assumes that each Owner intends to donate the Endowment Contribution contemplated by this Agreement to enhance the value of and benefit each Lot **[Condominium]** now existing or hereafter created in the Property, as described in these Recitals.  As such, pursuant to Section 3.6 below, unless such Owner informs the Foundation that Owner does not wish to contribute funds to combat the serious shortage of temporary shelters for the homeless and housing for low and moderate income persons, the Endowment Contribution will be donated to the Foundation, in connection with each Conveyance on or before the Close of Escrow, or the effective date of the Conveyance if earlier than Close of Escrow.  

G. The provisions included within this Agreement shall not be interpreted as requiring or obligating any Person to donate the Endowment Contribution to the Foundation in connection with any Conveyance.  As provided in Sections 1.7, 3.3 and 3.6 of this Agreement, the decision whether to donate the Endowment Contribution to the Foundation in connection with any Conveyance is a voluntary decision that can be made solely by the Owner.  Specifically, no portion of this Agreement, nor the donation of any Endowment Contribution to the Foundation in connection with a Conveyance, shall be interpreted as creating any of the following: (i) a “private transfer fee covenant” or a “private transfer fee” as those terms are defined in 12 C.F.R. 1228.1; (ii) a “legal restriction on conveyance” as that term is defined in 24 C.F.R. 203.41(a)(3); (iii) a “transfer fee” as that term is defined in California Civil Code Section 1098; or (iv) as being construed to be contrary to the provisions of 38 U.S.C. § 3701, et seq.   
THEREFORE, the parties agree as follows:

1. DEFINITIONS.  When the following words and phrases are used in this Agreement, they will have the meanings given in this Section and be subject to the limits described in this Section.

1.1. Beneficiary.  A beneficiary under a Mortgage and the assignees of such beneficiary.

1.2. Benefited Area.  The Property and other real property in the State of California that benefits directly or indirectly from the contribution of money from organizations which are described on Paragraph B of the Recitals.

1.3. Builder.  _____________________, a ____________________.

1.4. Close of Escrow.  The date on which the deed conveying a Lot **[Condominium]** is Recorded.

1.5. Condominium.  An estate in real property as defined in Sections 783 and 4125 of the California Civil Code.

1.6. Conveyance.  The sale or exchange of a Lot **[Condominium]** by an Owner to a grantee.  None of the following transactions shall constitute a “Conveyance” under this Agreement:

(a) The conveyance of an interest in a Lot **[Condominium]** to secure the performance of an obligation, such as a Mortgage or a lien, which will be reconveyed upon the completion of such performance.

(b) A conveyance resulting from a foreclosure (by judicial foreclosure or trustee’s sale) by the Beneficiary of a First Mortgage or a transfer in lieu thereof.

(c) A transfer of a Lot **[Condominium]** by a transferor or the transferor’s spouse into a revocable intervivos trust which is an exempt transfer under California Revenue and Taxation Code Section 62(d).

(d) Any interspousal transfer (as defined in California Revenue and Taxation Code Section 63) or transfer between parents and any of their children (as defined in California Revenue and Taxation Code Section 63.1).

(e) The initial sale of a Lot **[Condominium]** by the Builder to the initial grantee.

(f) Any other conveyance the Foundation determines.
1.7. Endowment Contribution.  The amount donated by the Owner to the Foundation in connection with each Conveyance.  The Endowment Contribution is one-tenth of one percent (0.1%) of the Purchase Price (0.001 x Purchase Price) for each Conveyance.  The Endowment Contribution is not and shall not interpreted as creating any of the following: (a) a “private transfer fee covenant” or a “private transfer fee” as those terms are defined in 12 C.F.R. 1228.1; (b) a “legal restriction on conveyance” as that term is defined in 24 C.F.R. 203.41(a)(3); (c) a “transfer fee” as that term is defined in California Civil Code Section 1098; or (d) as being construed to be contrary to the provisions of 38 U.S.C. § 3701, et seq. 
1.8. Escrow Agent.  Any escrow agent or settlement agent who opens an escrow for the Conveyance of any interest in a Lot **[Condominium]** in the Property.
1.9. Foundation.  HOME(FUL) FOUNDATION, a California nonprofit public benefit corporation.

1.10. Lot.  Lot means a lot or parcel of land shown on a Recorded subdivision map or Recorded parcel map of any portion of the Property.

1.11. Mortgage.  Any Recorded mortgage or deed of trust or other conveyance of one or more Lots **[Condominiums]** or other portions of the Benefited Area to secure performance of an obligation, which will be reconveyed upon completion of such performance.  A “First Mortgage” is any Mortgage with lien priority over all other Mortgages.

1.12. Official Records.  The Official Records of the __________________ County, California Recorder.

1.13. Owner.  The Person or Persons, including the Builder, holding fee simple interest of record to any Lot **[Condominium]**.  The term “Owner” includes the seller (grantor) under an executory contract of sale, but excludes Beneficiaries.

1.14. Person.  A human being or any entity with the legal right to hold title to real property.

1.15. Property.  The real property described on Exhibit A.

1.16. Purchase Price.  The total purchase price or other consideration given by the grantee to the grantor in a transaction resulting in a Conveyance, including any portion of the purchase price represented by a loan or loans, exchange property, or other forms of non-cash consideration, but excluding any third-party transactional cost or charge incurred by the grantor or the grantee in connection with the transaction.

1.17. Record.  Filing or entry of a document in the Official Records.

1.18. Zero Demand.  A no-payment letter issued by the Foundation to Escrow Agent after a Decline Notification is received from Owner, per Section 3.6 below.
2.      ACKNOWLEDGMENT OF BENEFIT.  The Foundation represents and warrants that it will use the Endowment Contributions for the purposes described in the Recitals.  Decisions regarding all aspects of events and activities to be provided shall be made by the Foundation in its sole discretion.  Each Owner who acquires a Lot **[Condominium]** in the Property by such acquisition evidences the Owner’s agreement with the statements made in this Section.

3. ENDOWMENT CONTRIBUTION.
3.1. 
When Donated.  Except as provided in Sections 3.2 and 3.3 below, the Endowment Contribution will be donated to the Foundation in connection with each Conveyance in the amount determined as provided in Section 1.7 on or before the Close of Escrow.  Escrow Agent is directed to obtain a request regarding the donation of the Endowment Contribution (“Escrow Demand”) from the Foundation at http://homefulfoundation.org/ prior to the Close of Escrow.  Said Escrow Demand will state one of the following:  (a) the amount of the Endowment Contribution to be donated to the Foundation or the formula for calculating the Endowment Contribution; or (b) that the proposed transaction is not a Conveyance resulting in the donation of an Endowment Contribution; or (c) the Owner has provided a Decline Notification, per Section 3.6 of this Agreement.  The Foundation shall furnish a statement setting forth whether the Endowment Contribution for a particular transaction has been donated, identify the transaction as outside of the definition of a Conveyance, or state whether such Owner has submitted a Decline Notification to the Foundation.
3.2. Exchange Conveyance.  If a particular transaction involves more than one Conveyance solely because the Lot **[Condominium]** is held for an interim period by an accommodation party as a part of a tax-deferred exchange under the Internal Revenue Code, then only one Conveyance shall be deemed to have occurred and only one Endowment Contribution should be donated to the Foundation in connection therewith. 
3.3. Voluntary Contribution.  The donation of the Endowment Contribution by each Owner contemplated under Section 3.1 above is of a voluntary nature.  The Foundation assumes that each Owner intends to participate and donate the Endowment Contribution contemplated under Section 3.1 above to enhance the value of and benefit each Lot **[Condominium]** now existing or hereafter created in the Property, as described in the Recitals.  As such, unless the Foundation receives a Decline Notification, the Endowment Contribution will be donated to the Foundation, in connection with each Conveyance in the amount determined as provided in Section 1.7 on or before the Close of Escrow.  If such Owner does not wish to donate the Endowment Contribution to give funds to combat the serious shortage of temporary shelters for the homeless and housing for low and moderate income persons, please refer to Section 3.6 below.

3.4. Voluntary Contribution Payor.  Unless a Zero Demand is issued by the Foundation and received by the Escrow Agent, pursuant to Section 3.6 below, the donation of the Endowment Contribution in connection with each Conveyance should be completed by the Escrow Agent and transmitted over directly to the Foundation on behalf of the Owner. 
3.5. Escrow Request.  The Escrow Agent who opens an escrow for the Conveyance of any interest in a Lot **[Condominium]** is directed to obtain an Escrow Demand regarding the donation of the Endowment Contribution from the Foundation.  The Escrow Demand will state instructions to the Escrow Agent regarding the donation of the Endowment Contribution to the Foundation or a Decline Notification, per Section 3.6 below.
3.6. Decline Notification.  At any point after the Close of Escrow when Owner acquires such Owner’s Lot **[Condominium]**, Owner may visit the website http://homefulfoundation.org/ and complete the related decline instructions (“Decline Notification”), which shall indicate that such Owner does not wish to later donate the Endowment Contribution to the Foundation upon the subsequent Conveyance of such Owner’s Lot **[Condominium]** to the next Person.  Owner shall be permitted to submit a Decline Notification to the Foundation, during any point that such Owner owns the Lot **[Condominium]**, indicating that such Owner does not wish to donate the Endowment Contribution to the Foundation in order to contribute funds to combat the serious shortage of temporary shelters for the homeless and housing for low and moderate income persons.  Owner shall also be permitted to revoke or terminate any Decline Notification previously submitted to the Foundation. In order to help facilitate a timely Close of Escrow and donation of the Endowment Contribution to the Foundation upon the subsequent Conveyance of Owner’s Lot **[Condominium]**, the Owner should provide any Decline Notification to the Foundation three (3) days prior to Close of Escrow for the Conveyance of such Owner’s Lot **[Condominium]**.  The above-referenced three (3) day period is included herein simply to instruct Escrow Agent when the donation of the Endowment Contribution in connection with a Conveyance should be made to the Foundation; however, there is no “deadline” which an Owner is required to provide a Decline Notification to the Foundation.  If subsequent to the donation of the Endowment Contribution by the Escrow Agent to the Foundation on behalf of the Owner, such Owner provides a Decline Notification to the Foundation indicating that such Owner no longer wishes to donate the Endowment Contribution to the Foundation, then the Foundation will return such Endowment Contribution to the Owner.  When Escrow Agent opens an escrow to facilitate the Conveyance of Owner’s Lot **[Condominium]** from Owner to another Person, Escrow Agent is directed to obtain an Escrow Demand from the Foundation.  If the Foundation has received a Decline Notification from Owner, the Foundation will issue a Zero Demand to Escrow Agent. 
3.7. Future Conveyances By Owners.  Before any future Conveyance occurs, each Owner who acquires a Lot **[Condominium]** in the Property should (a) give any Person to whom the Owner intends to convey the Lot **[Condominium]** (“grantee”) a copy of this Agreement, and (b) notify the grantee of the provisions outlined within this Agreement related to the voluntary nature of the Endowment Contribution to be donated to the Foundation when the grantee subsequently conveys the Lot **[Condominium]** to another Person and the method to provide a Decline Notification to the Foundation.  Each Owner who conveys a Lot **[Condominium]** should immediately send the name of the grantee to the Foundation.

4. EFFECT OF AGREEMENT.   Builder and the Foundation declare that the Property will be held, leased, transferred, encumbered, used, occupied and improved subject to any applicable reservations, rights, covenants, conditions and equitable servitudes contained in this Agreement, all of which are for the purpose of enhancing the attractiveness and desirability of the Property, in furtherance of a general plan for the protection, maintenance, subdivision, improvement and sale of the Property by raising moneys to contribute to other nonprofit organizations that provide housing or housing assistance.  Any such reservations, rights, covenants, conditions and equitable servitudes set forth in this Agreement shall (a) run with and burden the Property and will be binding upon all Persons having or acquiring any interest in the Property or any part thereof, their heirs, successors and assigns; (b) inure to the benefit of every portion of the Property and any interest therein; (c) inure to the benefit of and be binding upon Builder and the Foundation, and their respective successors-in-interest, each Owner and each Owner’s successors-in-interest; and (d) may be enforced by Builder and the Foundation.  Furthermore, the receipt by the Foundation of a Decline Notification from one Owner shall in no way affect the validity of this Agreement or the ability of future Endowment Contributions to be donated by future Owners to the Foundation on future Conveyances, as contemplated herein.

5.      MORTGAGES.

5.1. 
Rights of Beneficiaries.  Nothing in this Agreement nor any amendment to or breach of this Agreement defeats or renders invalid, the rights of the Beneficiary under any Recorded Mortgage encumbering any Lot **[Condominium]** made in good faith and for value.

5.2. Subordination to First Mortgages.  Any rights and obligations of the parties hereunder concerning any Lot **[Condominium]** shall be subject and subordinate to the lien of any Recorded First Mortgage encumbering that Lot **[Condominium]**, provided that after the foreclosure or a transfer in lieu of foreclosure of any such Mortgage, such Lot **[Condominium]** will remain subject to this Agreement. 
5.3. Effect of Foreclosure.  No foreclosure of a Mortgage on a Lot **[Condominium]** or a transfer in lieu of foreclosure shall impair or otherwise affect any right held by the Foundation under this Agreement. 
6. MISCELLANEOUS.

6.1. Amendment.  The Foundation has the right to unilaterally amend this Agreement for the following reasons:  (a) correct typographical errors, (b) conform this Agreement to law, lender guidelines or California Bureau of Real Estate requirements, (c) reduce the amount of any Endowment Contribution donated or return it to the percent established when this Agreement was initially Recorded, (d) terminate this Agreement, or (e) change its address as provided in Section 6.6 of this Agreement.  
6.2. Assignment.  The Foundation may, by written and recorded assignment, assign its rights and delegate its respective duties under this Agreement to a California nonprofit public benefit corporation, or to another entity that is exempt from federal taxation pursuant to Internal Revenue Code Sections 501(c)(3) or 501(c)(4).

6.3. Authority.  Each individual signatory hereto represents and warrants that he or she is duly authorized to sign this Agreement and is personally bound, or if signing on behalf of another, is authorized to do so and that the other is bound.

6.4. Disclaimers.  Nothing herein (a) creates any right or remedy for the benefit of any Person not a party hereto, or (b) creates a fiduciary relationship, an agency, or partnership.

6.5. Interpretation.  
(a) The invalidity of any provision shall not affect the validity of any other provision.  Except for the definitions in Section 1 where the heading in each subsection is the word being defined, section headings are for convenience only and may not be used in interpretations.
(b) The provisions of this Agreement are not intended, and should not be interpreted, to constitute any of the following: (i) a “private transfer fee covenant” or a “private transfer fee” as those terms are defined in 12 C.F.R. 1228.1; (ii) a “legal restriction on conveyance” as that term is defined in 24 C.F.R. 203.41(a)(3); (iii) a “transfer fee” as that term is defined in California Civil Code Section 1098; or (iv) as being construed to be contrary to the provisions of 38 U.S.C. § 3701, et seq.

(c) The provisions of this Agreement are not intended, and should not be interpreted, to constitute either (i) an interest in any Lot **[Condominium]** in the Property with a power of sale, or a power to void any Conveyance, vested in the Foundation, its successors or assignees, or (ii) an agreement or obligation not to convey title to any Lot **[Condominium]** in the Property for any reason. 
6.6. 
Notices.   All notices required or allowed shall be in writing and shall be sent to the addresses described in this Section.  Initially, the addresses of the parties are the addresses shown beside the signatures of the parties.  Once an Owner acquires a Lot **[Condominium]**, the Owner's address for notices, receipts and other materials regarding the donation of the Endowment Contribution shall be the street address of the Lot **[Condominium]**.  Each Owner who conveys a Lot **[Condominium]** should immediately send the name of the grantee to the Foundation.  If the Foundation has not provided the Owner with an address, and the address listed at the end of this Agreement is not the Foundation's current address, the Foundation's address shall be the street address of the principal executive office of the Foundation in California as provided to the California Secretary of State.  Notice may be delivered by personal delivery, facsimile transmission or e-mail during normal business hours of the recipient, an overnight delivery service, or U.S. Mail sent certified with return receipt requested.  Notices are effective on the earlier of the date received, the date of the delivery receipt, or the third day after postmarked, as applicable.  In addition, any Owner or other Persons may also visit the Foundation’s website http://homefulfoundation.org/ for the current contact information of the Foundation and also receive additional information regarding the housing assistance programs provided by all nonprofit organizations that receive funds from the Foundation to provide decent housing for those who are inadequately sheltered, either on a group basis for those who are temporarily homeless, or on an individual basis through rental or ownership housing.
6.7. Time.  Time is of the essence of all provisions hereof where time is a factor.

6.8. Waiver.  No right or remedy will be waived unless the waiver is in writing and signed by the party claimed to have made the waiver.  One waiver will not be interpreted as a continuing waiver.

[Signatures on Next Pages]
[Signature Page To
Home(ful) Foundation

Notice of Charitable Housing Agreement
and Endowment Contribution Requested on Conveyance 
(Community name)
Lots ___ to ___, Inclusive, **[Units ___ to ___, Inclusive,]**  Of Tract No.________]        
The parties have signed this Agreement to be effective upon Recordation.

	Dated:  ___________________, ____
Address:

23091 Mill Creek Drive

Laguna Hills, CA 92653

http://homefulfoundation.org/
	HOME(FUL) FOUNDATION, 

a California nonprofit public benefit corporation
By:  


Print Name:  

Title:  

“Foundation”


	A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.


STATE OF CALIFORNIA

COUNTY OF 

On 
, 
, before me, 




(here insert name and title of the officer)

personally appeared 


who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature:  


(SEAL)
[Additional Signature Page To
Home(ful) Foundation
Notice of Charitable Housing Agreement
and Endowment Contribution Requested on Conveyance 
(Insert Community name)
Lots ___ to ___, Inclusive, **[Units ___ to ___, Inclusive,]**  Of Tract No.________]   
	Dated:  
, ____
Address:


	By:  



Print Name:  

Title:  



“Builder”


	A notary public or other officer completing this certificate verifies only the identity of the individual who signed the document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.


STATE OF CALIFORNIA

COUNTY OF 

On 
, 
, before me, 




(here insert name and title of the officer)

personally appeared 


who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.
Signature:  


(SEAL)
EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY

The real property located in the City of _____________, County of ____________, California, as described below:

[TYPE LEGAL HERE]


Pam Pittman\30234\000\WJT300\441316.1
	California

9315-124547\1330931.7
9/14/17
	
	Division Name

Community Name

Date



